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Accordingly, decisions relating to custody
and guardianship are not likely to be given
the same degree of intense social work
assistance as when the parents are
divorcing. In theory, it is a right of the child
to enjoy the guardianship, custody and
access of both parents. It is the right of the
child and not that of the parent. In practice,
however, a Court will always have a
discretion to act in the best interests of the
child and usually they will take into
account the various circumstances in
which the father and mother of the chiid
find themselves.

Now fathers of ex-nuptial children come in
many “shapes and sizes”. The father may
be in a long-standing de facto relation-
ship. On the other hand, the child might
have been born as aresult of a casual one-
night stand, or of a rape. The dilemma is,
should the father in all circumstances
have automatic custody and
guardianship? In practice, the courts will
not accord a father the same virtually
automatic rights to custody and guardian-
ship as they would do a father of legitimate
children.”

The position as far as access is concerned
is even more difficult for a father of an ex-
nuptial child. There is a strong tendency
for the courts to deny access to such
fathers on the basis that it would be
disturbing to the mother of the child. In
addition, frequently a mother of ex-nuptial
children feels some hostility to the father,
especially if the father has refused to
marry her. For this reason, access may be
traumatic. Accordingly, in practice, very
few children who are born outside
marriage will have the same quality of
relationship with their fathers as do
legitimate children.

Should this position be changed? Here we
come to the great difficulty of equalising
the rights of children born within marriage
and outside marriage. For there is a welter
of difference between allowing the father
of an ex-nuptial child born in a stable de
facto relationship to see his child and
allowing access to a rapist. Accordingly, it
seems inevitable that fathers of ex-nuptial
children will be divided between goodies
and badies. This has indeed been regom-
mended by a recent English Report.

-There is no way in which the ex-nuptial

child can be guaranteed the same contact
with both parents as can a legitimate child.
And this is another excellent reason for
discouraging the conception of children
outside marriage.

4. Nationality and Citizenship

There has been a valiant attempt to
equalise the position of children born
within marriage or outside marriage in this
area. Again, doctrinal dogma must give
way to sociai reality. Normally, the citizen-
ship and nationality of a child follow that of
his father. In the case of an ex-nuptial
child, normally the nationality and citizen-
ship will follow that of his mother. There
are exceptional circumstances in which
this position can be changed, especially
where the father has custody of the child.

5. Surname

The choice of surname is a matter of great
importance for both the child and its
parents. It used to be thought that the
surname of a legitimate child automatic-
ally followed that of his father whereas the
surname of a child born out of marrige
followed that of the mother. This position
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