ALL
RESPONSIBILITY
AND

NO CARE

by TERRY CARNEY

The theme of this Conference is All Care and No Respon-
sibility while the title assigned to this paper is All Respon-
sibility and No Care. Consistent with what I understand to be
the focus of this title, the paper will examine various aspects
of the system of governmental and no governmental care for
the child deemed to be in need of some protective care from
the state. The paper will concentrate on the present
arrangements for admitting a child to wardship and consider
possible alternatives to wardship and alternatives to in-
stitutional care for wards.

Problems of Definition

This bland description of the subject matter of the paper
rather conceals a number of very difficult choices and dilem-
mas not normally addressed or debated but which, in the
author’s view, account for the very imprecise terminology and
concepts which abound in the literature. Terms such as
“‘care’’, ‘“‘responsibility’’, ‘‘accountability’> and even
“rights’> can only be described as “‘slogans in search of a
definition’’. They mean different things to different people
and only continue to exist because they serve the very func-
tional purpose of promoting communication between people
who hold very different views on fundamental issues.

For example it can properly be contended that a responsible
service should incorporate a means of ensuring that it was
‘‘accountable’ for its success or failure in meeting its goals
and serving its client group. In the child care field in Victoria,
however, there is negligible information concerning the size,
or the characteristics, of the sub groups of children which
existing programmes purport to serve. The existing official
date is in the form of ‘‘gate statistics’’'a which measure the
magnitude and consequences of the response by the state but
provide almost no information on the problem to which that
response is directed. Due to the ambiguity implicit in the ob-
jective of promoting the welfare of the child, and the
equivocal nature of the theoretical and empirical literature
bearing on the attainment of this objective, the criteria for
evaluating programmes are virtually non existent. Largely
spurious exercises are mounted to provide ‘in house’, sub-
jective internal evaluations of attainment of goals, or often
irrelevant (but easily measured) variables are chosen as the
criteria of success and the possible countervailing costs of a
programme on less easily measured factors ignored.

Success is not adequately or comprehensively defined;
trade-offs between areas are glossed over and it is rarely
spelled out to whom the programme might be held ac-
countable. Titmuss? identified these thorny issues several
years ago but to date there has been a marked reluctance to
grapple with them,
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Problems Generated by the Historical Legacy

To an extent these difficulties might be put down to th.
historical legacy of child and family relationships passed
down in the English legislative models and patterns for the
provision of welfare which Australia inherited from Britain.
The family unit has long been placed on a pedestal and protec-
ted from interference by the rules of law for the time being. At
first the child was accorded few rights even of a derivative
kind and, although they have accumulated slowly over the
centuries, there has been a marked reluctance on the part of
the state to recognize these interests as separate, autonomous
entities in their own right, due to a fear that to do so would be
incompatible with the preservation, and stability, of the
family unit.

British law was slow to recognize the rights of the child,
particularly with regard to relationships with its mother.
Apart from the Poor Law provisions enacted in Tudor times,
which made provision for rather crude systems of substitute
care (often including shipment to the colonies such as
Virginia, or entry to naval service®), apprenticeship schemes*
and institutional programmes (often of a philanthropic kind
or of the ‘workhouse’ variety) and a nascent scheme of family
allowances® for large but poverty stricken families, the law
initially vested the control and responsibility for the child ex-
clusively with the father (in the case of the legitimate child) or
the mother (in the case of the illegitimate child). The Poor

Law obligations, of course, were confined to the poverty
stricken sector of the community; other than these obligations
the only constraint on the custodian’s actions flowed from his
possible liability for manslaughter should a child be allowed
to starve or die from a lack of medical attention.

Not until 1772 did the Chancery courts, in exercise of their
equitable jurisdiction, begin to intervene between parent and
child® and then only in cases where the child had property in-
terests and pursuant to a ‘‘welfare”’ test which was construed
in a fashion which rendered it to be substantially identical to
the paternal rights asserted by the father.” Only in 1814 did it
become a criminal offence to steal a child,* previously the
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only offence related to the clothes the child might be wearing;
not until 1839 did a mother who had separated from her
husband gain the opportunity to apply for custody of the child
and even then it was conditional on her remaining faithful to
her husband.’

Poor Law

Australia did not, with the exception of South Australia,
adopt the Poor Law principles as a solution to the problems
of poverty or child neglect. Initially reliance was placed on
voluntary orphanages and similar institutions established by
charitable organizations.'® Throughout there was a strong
concern on the part of governments to avoid the possible
emergence of a ‘“‘pauper class’ but eventually it became
necessary for the state to make provision for neglected
children who could not be maintained by their families.'* For
example, Victoria introduced legislation in 1864'? defining in-
stitutions for neglected children' — industrial schools — (and
reformatory schools for offenders, to which they might be
committed in addition to the penalties otherwise available')
for which state subsidies on a 2:1 basis would be provided to
voluntary agencies.'® The subsidies were not taken up and af-
ter an unsuccessful state construction programme, the boar-
ding out scheme, pioneered in South Australia, was adoped in
Victoria in 1871-2 and copied in New South Wales in 1881.
This pattern persisted, dispite its inadequacies, until the
second world war when it was replaced by the combination of
state and non government institutional services which are
familiar today.

The historical tegacy for Victoria consists of a timidity on
the part of the legislature at the prospect of openly or sub-
stantially improving the bargaining position or autonomy of
action of the child or of bodies which claim to represent his in-
terests; for fear, apparently of undermining the position of
the family. in addition, there has been a long tradition in
favour of casting the primary responsibility for the care of
children on the family unit without much regard — child en-
dowment aside — for its capacity to discharge that respon-
sibility unaided; and for minimizing the cost to the state of
programmes of substitute care. The peculiarities of the
N.S.W. boarding out scheme, whereby wards were boarded
back to their mothers with the financial assistance which this
device carried with it; the toleration in both states of the poor
standards of care in these foster arrangements, and the ac-
cumulation in Victoria of numbers of inappropriately located
buildings (constituting for many charitable organizations a
significant, but often unrealizable capital asset which severely
confines the type of services which they are able to offer) are a
sufficient testimony to the costs imposed by that legacy.

This paper would argue for two developments at the policy
level. First, the adoption of legislative provisions and ad-
ministrative policies which recognize and protect the interests
of the child in its own right. Second, the adoption of more
rational principles for the funding of capital and on costs
associated with the implementation of better integrated and
more sensitive programmes, both at a governmental and non
governmental level, while at the same time repaying the
economic losses (which will be inucrred by both sectors) in
taking the hard decisions to dispose of overcapitalized or
largely redundant buildings.

A Problem of Conflicting Goals and Objectives.

The historical legacy of redundant physical facilities and an
undervaluation of the independent interests of the child can-
not bear all the blame for our present problems. Reference
has previously been made to the dilemmas created when two
desirable social objectives must be traded off against each
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other. Perhaps the classic example — and certainly one of the
most difficult to resolve — is that provided by the inclusion of
cohabitation rules in income support legislation for single
mothers or widows. In both Australia and Britain the absence
of a relationship akin to a bona fide domestic arrangement is
a precondition to entitlement for benefit,'® and a ground for
termination of benefits otherwise payable to a single mother
or widow.'” As the British Finer Committee on One-Parent
Families put it, this legislation policy is grounded on the
proposition that:

‘it cannot be right to treat unmarried women who have

the support of a partner both as if they had no such sup-

port and better than if they were married.”’**

Nevertheless the Finer Committee asserted that they had
“‘the strong disposition to recommend the abolition of the rule
(and) . . . spent much time in this endeavour, but failed.”’"”
The reasons for their concern were summed up by a
paragraph on the same topic penned a year earlier by the
Fisher Committee?®® that:

““(s) ome of our witnesses have expressed disapproval in
principle of the intrusion into the private lives of
women . . . (t) hey point out that many of the women
concerned are in difficult personal and economic cir-
cumstances, that (enforcement of the rule) may make it
more difficult for them to establish relations with men
which might offer a solution . . . by leading on to
marriage or to a stable relationship, and that sub-
terfuges provoked by the rule . . . may have damaging
effects on children.’’?'

Fisher Committee

Despite these considerations the Fisher Committee, the
Finer Committee and the Sackville Report on Law and Pover-
ty came out in favour of retention of the basic policy behind
the rule and opted for reforms which limit the degree of in-
trusion posed by the investigations to police it,?? clearer
definition of what constitutes cohabitation;** and the
provision of adequate appeal procedures and emergency cont-
ending the outcome of an appeal.?*

With all respect to the weighty arguments advanced by
these three reports, one may question the pursuit of the goals
of equity as between claimants and the general community,
and the prely on the basis of a rather crude (because the
claimant has no legal right to maintenance from her
cohabitee)?®s assessment of needs. In the light of increasing
support for the proposition that attachments to a stable father
figure may be of importancto the child’s later development,?®
and the rather doubtful nature of the claim that the rule
produces a net economic saving for the welfare budget of the
community if a longer time frame is adoparently avoid many
of these less tangible costs by transforming the rule into a low
key aspect of normal social work services,”” the present rule
should be kept under close review. Ideally experimental pilot
schemes should be introduced to evaluate the cost of the
Swedish scheme, or the income tested scheme rejected by the
Fisher Committee.?®

Certainly the above discussion has identified one of the fun-
damental problems of the present system and that is the
degree of fragmentation (and often incompatibility of)
various welfare policies, arising from a failure to achieve a
consensus around a set of ordered goals and priorities. Until
these goals are debated and set there will continue to be ten-
sion between sectors of the criminal justice, social security,
health and welfare systems. Without wishing to elaborate on
it further at this point, it should be noted that the relationship
between the policing and welfare agencies at the point where
the police make an initial contact with a neglected or
delinquent child poses another potential conflict between
divergent objectives.



The Problem of Discretion

There is yet another dilemma which must be addressed and
that is the difficulty of marrying discretionary processes with
the degree of precision, certainty and accuracy reflected in a
commitment to the rule of law. Perhaps Kadish put it most
succinctly when he wrote:

‘‘(a) primary issue to be faced in resolving the dilemma
of making discretionary judgments . . . compatible
with the values of the rule of law is to determine
specifically the areas of choice in which primary relian-
ce may acceptably (or must) be vested in the
descretionary judgments of public officials, and in
which it need (and must) not . . .”’**

Kadish went on to identify a second issue viz.:

‘e

. . the development of structures and arrangements
which tend to maximize in particular areas of choice,
the guidance and control of law without self defeating
rigidity and, at the same time, the wisdom and
flexibility of individualized judgment without op-
pression or folly . . . (this)is, of course, only an aspect
of the larger challenge to a democratic community of
making accountable those who exercise power in the
name of the state.””*®

It is clear that the first enquiry must be to establish the
boundaries around the areas where discretionary powers may
be justified by the interests at stake. So far as the delinquency
jurisdiction of the Children’s Court is concerned, a case can
be made out in favour of simultaneously raising both the age
of criminal responsibility to fourteen*'andthetolerancelevelof
the courts to petty summary offences. The latter objective
might be pursued either by removing certain offences from
the register of juvenile crimes — bearing in mind, however,
the difficulties encountered by the Australian Law Reform
Commission in attempting a similar exercise to delimit the
powers of arrest against adults*? — or by regulating the way in
which the discretion to prosecute is exercised.*?

Given that areas of discretionary powers will remain and
that there is a danger that ‘‘bureaucratic discretion (will)
replace familial discretion’’** the techniques available to
regulate and control discretions must be examined.

Legislation

Presumptions tend to be unhelpful in child welfare
legislation because they ossify what ought to be a flexible and
responsive system; partly misrepresent discretionary processes
as non discretionary and finally because the theoretical or em-
pirical rationale for the presumption may be doubiful and
subject to modifications which cannot easily be reflected in
changes in the legislative provisions. The shifts in emphasis in
the Bowlby thesis of maternal deprivation over the last thirty
years*® point up the last concern. Subject to the considerations
below the legislature would be well advised to hesitate before
going further than specifying the goals of theparticular
discretionary area.

As Kadish implied in the extract above, one of the
traditional standbys of the law in these cases is the in-
troduction of procedural regulations to govern the form in
which decisions are to be taken. The provision of notice to
parties, access to information, representation, fair hearing
requirements and so forth are all examples of this technique.?®
It is argued below that the introduction (or the upgrading) of
these protections is overdue at most levels of operation of the
Victorian child welfare system. Police contacts, negotiated en-
tries to wardship, placement and review of wards are but four
examples where this reform is desirable. By the same token,

these reforms ought not to be regarded as a simple panacea.
For, as Rosett and others’’ have pointed out there is a risk
that the institution of procedural constraints at one point in
the process will simply result in the emergence of an
unregulated — and often unauthorized — discretionary power
clsewhere.

Alternative

One of the more interesting alternative (or supplementary)
strategies which have been suggested is the approach which
secks to improve the quality of discretionary decisions by
selecting and training people 1o exercise discretionary powers
responsibly*® or by devolving the powers (0 representative
bodies closely identified with the interests of those who will be
affected by those decisions. The first approach can take
various forms, ranging from the preparation and revision of
policy directives and manuals*® through to elaborate
psychological screenings of prospective counter clerks and
determining officers. Similarly the second technique may
range from the more formal, structured bodies such as are
created by the Scottish, New Zealand or South Australian
juvenile aid panels,*® through the more loosely structured
“‘community panels’’ (or ‘“‘forums’’) operating in California
and New York*' down to the community courts and the ar-
bitration and mediation systems*’ advocated for — or
operating in — various American states.

Even-handed

Despite the limitations of some of these suggestions, — par-
ticularly the difficulties of preserving due process and the civil
rights of parties appearing;*’ the incursion into the principle
of even handed adminstration** (but in return for a
recognition of diversity of values and cultures); and a nagging
concern about the possibility of dominance by unrepresen-
tative elites within the local communities who paradoxically
may be less in tune with (or sensitive to) the needs of the client
groups, — these strategies ought to be carefully evaluated,
and if suitable to Victorian conditions, implemented. The
balance of this paper, however, will be devoted to a discussion
of reforms which could be introduced without such a fun-
damental restructuring of the present decision making bodies.

It was argued above** that legislative and administrative
policies be introduced to promote and protect the independent
interests which a child may have in any wardship, adoption,
or other matter where the state is seeking to intervene in the
relationships which that child may have formed. Presently,
Victorian law is particularly inadequate in this regard. For
example the Children’s Court Act permits (but unlike N.S.W.
does not provide for)*® a parent to be represented on ‘‘the
child’s behalf’’*” and, in providing for the case where this
representation is not available (but there is a probation officer
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present,) enables that officer to ‘‘represent the interests of the
child” and then only with the consent of the parent (if
present).** This position should be changed both by providing
for representation on a universal basis and, more importantly,
by upgrading the degree of control that the child has over the
way in which that representative argues his case,*’

Under present Victorian and Australian law the courts are
required to take account of the child’s views on custody, ac-
cess, or guardianship matters once the child reaches four-
teen,* and, in Victoria, recognize the child’s right to elect to
have an indictable offence heard by the Children’s Court or
go for trial by jury, once he turns fifteen.*' Prior to these age
thresholds, there is no entitlement for the child to influence
these decisions. This position has largely been remedied by the
amendments introduced in Britain by the Children Act 1975.%2
It should be copied in Australia.

Provisions which provide a child with a right of access to
social work and ‘pre-disposition’ reports (usually subject to a
discretionary power to suppress disturbing information) as in
New Zealand,*? and since 1973, also in Victorian Children’s
Courts,** ought to be extended to other important decisions
which placement meetings and, if established, review boards
might take with respect to the child. Similar rights should be
considered in relation to welfare agencies and voluntary agen-
cies operating in the child care field.

Requirements such as those contained in the recent New
Zealand legislation, casting a duty on courts to explain
proceedings to the child (and other parties) in plain and com-
prehensible terms** should be written into Victorian
legislation 10 govern both proceedings in general and, as a
precondition to, for example, the acceptance by the court of a
delinquent’s plea.*®

Rights

Finally, and once again in line with the basic principle that
the child’s rights be recognized as an entity on their own,
which may be compromised by the representations and ac-
tions (well intentioned or self interested) of parents and
others, the legislation should be reviewed to ensure that the
courts have the power to substitute the appropriate orders
whether or not they have been applied for. Perhaps the best
example of the breach of this principle is the potential for
adoption orders to be sought by, and granted to, a divorced
parent and the child’s step parent in order to gratify their in-
terests in concealing the fact of divorce, or as a way of
“punishing’’ the former partner. Hambly?*” has recently ad-
vanced a compelling case in favour of adoption of the
provisions of the British Children Act on this point which
enables the court to make ‘custodianship’ orders’® in these
cases rather than grant adoption applications. That reform
also ought to be enacted in Australia.

Last Recommendation

This last recommendation should be complemented by
reforms designed to increase the flexibility and range of or-
ders available to, for example, the Children’s Court. The
present legislation is rather deficient in the area of temporary
and emergency powers, and in the availability of orders short
of wardship for children requiring more assistance than
probation or adjournments can provide.”® To take one
specific matter it is not at all clear why the supervision order
has been confined to the care and protection cases in Vic-
toria®® unlike New Zealand where it is equally available to of-
fenders.®' Not that the availability of powers will necessarily
mean that they will be utilized. Figures for the Melbourne
Children’s Court suggest that in the period 1974-1975 super-
vision orders were made in 6.7§ of all applications or for 3.2§
of all children appearing during that period:*?
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The Welfare Structures

It is argued in this paper that the neglect jurisdiction as a
legal foundation for admission to wardship is in need of
reform and supplementation. In the first place, it should be
narrowed®® to cover only specific situations by removing the
notorious ‘‘status’’ categories such as exposure to moral
danger and vagrancy situations.** The New South Wales cour-
ts have already begun to move along these lines** but the ar-
chaic language of the empowering provisions imposes limits
on the potential for judicial reform. More importantly,
however, there should be a shift in emphasis by the sub-
stitution of welfare agencies for the courts as the point of the

‘first official contact with the neglected child. Welfare agencies

should have a wide charter in this regard;*® should be under a
statutory duty to provide services®” and should have at their
disposal outreach strategies such as the homemakers now
authorized by the Ontario Child Welfare legislation®* or the
special social work units recommended by Vinson.*’

None of this should, however, be taken as an endorsement
of the proposition that welfare bodies should assume the man-
tle of the courts by acquiring, or creating the impression of
possessing, coercive powers over the children or their families.
This danger can best be illustrated by examining the powers
presently possessed by the Social Welfare Department to
arrange ‘‘negotiated’’ or contractual entry to wardship,’ and
which have been increasingly utilized in recent years.”* Con-
cern is created by the absence of criteria in the legislation to
guide the Director General in the exercise of this power and by
the potential for a proportion of these cases to involve
situations where — often through no fault on the part of the
Departmental officers involved — there is an inequality of
bargaining power or uncertainty on the part of the parent as
to the consequences of this procedure. To avoid these
problems there should be a standard form setting out basic in-
formation on the options available to (and the consequences
of) parents. This should be required to be signed by the parent
as a necessary pre-requisite to a valid exercise of this power.”?

Ontario

Further, the Ontario provisions which require that a formal
contract be drawn up and signed by the parties’ (subject to a
statutory right for either party to terminate it on 15 days
notice)’* should be adopted in order to maximize the degree
of freedom and equality between the state and the parents.’*a

The arguments in favour of substituting non-coercive
welfare agencies for courts as the primary strategy for dealing
with neglect cases requires further clarification and
refinement. Firstly, it must be made clear that this paper
would categorically reject any proposal to interpose a quasi-
judicial power or body’® between the welfare contact and,
where required, the ultimate adjudication of neglect by a
properly regulated formal hearing in a juvenile court (or
cquivalent environment). That is, welfare should be the policy
of first resort and court adjudication the policy of last resort
without anyway halfway house between. The lynchpin of this
argument is Tappan’s classic statement that

“It is the supreme duty of children’s courts (and we
might interpose ‘any body exercising coercive powers’)
to adjudicate accurately and justly on the basis of
evidentiary facts. Its purpose to protect the community
and child is accomplished as fully when it frees the non-
delinquent as when it adjudicates and treats the of-
fender.”’’®

This must be coupled with the oft expressed concern that
benevolent interposition of agencies with powers to ‘“divert”’
children away from the courts into quasi coercive therapeutic
programmes will, as the Canadian Law Reform Commission
suggests,



“‘have the opposite effect to that which is intended: they
will result in greater, not less, exposure to the criminal
justice system”’

There is one further matter. The plurality of the Australian
society provides an overwhelming argument in favour of
organizing welfare services in a fashion which maximizes the
range of choice for the client between the type of services of-
fered and the values of those administering them. A
systematic adoption of the principle of contract for service
between the state and non government agencies, allied with
provision for seeding grants when required would enable this
objective to be achieved more easily than is the case with the
present methods of funding.”® Administration of govern-
mental and non governmental services should be decen-
tralized, preferably to a new, but broadly based, structure at
the local government level, subject to regional and state
monitoring.”® These bodies should be responsible for in-
tegrating income support, preventive health, housing (in-
cluding emergency housing and day care) and social work ser-
vices. Finally, the services should contain a mixture of passive
and outreach services to avoid discrimination against children
located in families who are more apathetic and fatalistic in
their response to needs which present

The Adjudicative Structures

The previous discussion has focused on the welfare and
preventive services which 1t is asserted ought to be established
to minimize the risk of children requiring wardship or
variations of this procedure. A crucial issue to be faced in this
context is that of the scarcity of resources. Since one of the
most significant ways of improving the quality of ad-
judications of need for wardship is the provision of legal ad-
vice and representation, the question arises as to the stage of
the process from first contact through to court adjudication at
which that assistance ought to be provided. In line with
recommendations of the Australian Law Retorm Com-
mission®® this paper would argue that priority should be given
to the initial contact between the child and the police or
authorized person with the second priority going to the ad-
judication stage.®'

Recognising that discretion must continue to play a large
part in determining in which cases of apparent neglect it is ap-
propriate to institute proceedings leading to a formal ad-
judication, several strategies are recommended with a view to
further improving the quality of those decisions. The first
strategy aims to foster closer contact between, and ultimately
more uniformity of judgment by, personnel responsible for
front-line contacts and the welfare and other personnel who
might be involved at a later stage or in lieu of a decision to
take court proceedings. The New Zealand and British
provisions®? requiring a consultation between police and
welfare agencies prior to a decision to take formal action
achieves this purpose and should be written into Victorian
legislation. Alternatively the ‘‘screening body’’ proposed to
be established by the Canadian draft Young Persons in Con-
flict with the Law Bill might be adopted,®* or the power to
caution juveniles reformed.®*

Once the child reaches the court door the following
procedures should apply. Legal representation should be
provided for the child in its own right or other non-legal
representation provided. Further, no statement by the child
ought to be admitted unless it was taken in the presence of an
independent third party or after legal advice.®* If the
legislature concludes that the cost of providing legal advice in
all cases would be prohibitive® and presently Victoria it seems
that only 5% of children are represented in the Children’s
Court®® — then a provision
along the lines of section 32A of the British Children Act
which requires the court to consider appointing independent

counsel in cases where ‘‘there is or may be a conflict, on any
matter relevant to the proceedings, between the interests of
the child . . . and his parent or guardian”’.*’

In similar vein consideration might be given to in-
corporating a provision along the lines of the new English
adoption requirement to the effect that the views of the child
be ascertained and ‘‘given due consideration ... having
regard to his age and understanding.’’** Lest that proposal be
rejected as extreme it is as well to note that the Scottish adop-
tion law has accepted Rodham’s proposal that the child’s
“‘presumption of incompetence be reversed’’®® by requiring
the child’s consent ‘‘except where the court is satisfied that the
minor is incapable of giving his consent.”’®

As to the standard of proof, this paper would agree with
Muir that it ought to be twofold; any and all factual material
ought to be proved beyond reasonable doubt, while the value
judgment as to whether or not the child is neglected ought to
be proved on the balance of probability.®’ This should be sup-
plemented by a provision precluding the admission of hearsay
evidence, prior to the point where the court had adjudicated
that the child is neglected;®? and by a duty on the part of the
court to ensure that the child or the child’s representative is
provided, as a matter of course, with an opportunity to peruse
any social report in full.”* Provision might be made for the
court to order that certain parts of that report not be disclosed
to the child where such disclosure might cause emotional reac-
tions. But in such cases the court should be obliged to record
reasons in full for that decision.

The whole process of adjudication, subject to the more
specific grounds as recommended previously, should be
governed by the overriding influence of the goal of selecting
the ‘‘least restrictive alternative’’ including the enactment of
provision requiring the present environment to be weighed
against the alternatives.

Rodham argues that the much vaunted ‘‘best interests stan-
dard” * and, one might interpose, also the ‘‘welfare’ test
originally propounded by the courts of Chancery in Britain,
and subsequently written into legislation:
¢, . .isnot properly a standard. Instead it is a rationalization
by decision makers justifying their judgements about a child’s
future, like an empty vessel into which adult perceptions and
prejudices are poured.’’**

Least Detrimental Alternative

Turning to the ‘‘least detrimental alternative’’ originally
developed by American decisions and commentators and
given popular currency by Goldstein in articles which laid the
foundations of Beyond the Best Interests of the Child,”
Rodham concludes that, although it may be an improvement,
this test also fails to specify the standards which are to govern
intervention into the parent child relationship. While there
might be good grounds for advocating that the least detrimen-
tal alternative principle be written into legislation, there are
no grounds for regarding this as an optimal solution.

Once the court has adjudicated a child to be in need of care
in accordance with the above procedures and admitted him to
wardship, the Director General presently acquires wide and
flexible powers of placement.’® Those strategies are required
to improve the quality of decisions at this level. There should
be an injection of procedural regularity; representation for
the child’s views; and an upgrading in the quality of in-
formation made available to the body. Second, there should
be a system of checks and balances, either in the form of
power sharing arising from a division of responsibilities bet-
ween the placement body and a formally constituted body
charged with the duty to conduct regular and systematic
reviews of all placements,®” or by the encouragement of all
parties to a placement decision (including the body itself) to

27



reopen the case and to readjust the original placement
decision.’® South Australia adopts the first of these options,
while the draft Canadian legislation, and this paper, would
argue that both options be instituted.®®

Two final matters. The Australian and American tradition
has decreed that the juvenile court should be entirely closed
both to the public and the press' and subject to a sanction for
any unlawful publication.? Legislation in eleven of the
American jurisdictions and the recent British and New
Zealand legislation all permit the press to be admitted subject
to a prohibition on the publication of information which
directly or indirectly identifies the parties.’ The Sackville
report took the view that:

. . . the existing law goes too far in protecting the privacy of
children and their families at the expense of the principle of
open justice.””*

The report went on to recommend the adoption of the British
provisions allowing entry for the press. Following discussion
of Bentham’s aphorism that ‘‘publicity is the very soul of
justice . . . where there is no publicity there is no justice’’®
during debate on the Family Law Amendment Bill 1976 it
would appear that there is bi-partisan support® for modifying
the Family Law Act in this fashion. This paper would support
this move and advocate an appropriate amendment to the
Children’s Court Act, but would extend the right so that the
press might also be admitted to observe the bodies making, or
reviewing, placements of wards.

It is beyond the scope of this paper to canvass all the im-
provements which might be made to the lot of the ward who is
institutionalized (including to a lesser degree, the child placed
in a family group, home or foster care). Clearly the two most
important improvements have already been covered by
recommending that the existing environment be balanced
against that offered by the state before wardship orders are
made’ and by the establishment of regular review procedures
to keep wardship status and present placements under
scutiny.® There are, however, a number of very important
questions apart from these. In line with recent Australian and
overseas trends, this paper would support the introduction of
fixed term orders in place of indeterminate wardship;® favour
the introduction of legislation clearly defining the position of
the child with regard to:'° discipline, dress, uncensored mail,
religion, normal co-educational schooling, rights to remedial
educational and counselling services (and the converse rights
to refuse those services), confidentiality of records, and
protection from arbitrary transfers or changes in the type of
placement made. Some of these matters are of a sensitive or
controversial nature * particularly those which have im-
plications for the ‘““normal’’ parent child relationship * but
that is not a defensible reason for failing to address the issues
in the pious hope that fate, or staff selection, will take the care
of the problems.

Conclusion

This paper has argued that sensitive and responsible child
care programmes for the children presently regarded as can-
didates for wardship requires that reforms to the legislative
and administrative arrangements be introduced in seven basic
areas.

First, the introduction of guidelines to promote the con-
servation of existing relationships and to minimize the degree
of intrusion by the state on the privacy and interests of the
child. Shortly stated that principles of homeostasis and the
least detrimental alternative.'

Secondly, the introduction of reforms designed to provide
the child with more independence of action in his dealings
with the police, welfare and court structures.? In short,
recognition of the child’s rights as an individual, as distinct
from those of his parents.
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Third, measures designed to achieve a more equitable
distribution of welfare resources and a greater degree of
equality of access by the child to legal advice and to in-
formation bearing on his situation. In short, promotion of the
goal of equality.

Fourth, the introduction of more certainty and precision as
to the grounds for intervention® and more uniformity and sen-
sitivity with regard to the way the decision to intervene or not
to intervene is taken.’ In short, reforms to bring the system
closer to the ideal of the role of law.

Fifthly, the introduction of procedural and evidentiary con-
trols at all levels of the juvenile process from initial contact
through adjudication, placement and review.® Briefly, the
pursuit of a better resolution of the conflict between
discretionary processes and the rule of law.

Sixth, the introduction of more flexibility to the system
both at a particular point in the child’s contact with it by ex-
panding the options available, but also flexibility to the
process as a whole by the introduction of review and feedback
systems which enable the state intervention to be continually
monitored and modified.* Simply stated the introduction of
genuine individualization of treatment.

Finally, the paper makes a plea for child welfare policy to
be placed on a more rational footing by the collection of more
adequate data,® by the resolution of conflicts between short
term economic and longer range social goals,’® and by a
recognition on the part of the community that the ac-
cumulated legacy of previous policy cannot be removed unless
hard, and often costly, decisions are taken.'!
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